SPECIFIC FUNDAMENTAL RIGHTS

» The Fundamental Rights which are enumerated in the Indian
(i(_’flstxt.(lﬁ()n are as follows: (i) Right to equality, (71) Right to frefedpm,
" Right against exploitation, (i) Right to freedom of religion,
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ty (Arts. 14 to 18). This night Provide
social equality and equality omouvo:s_:
: right to equality guaranteed by the In
public B alarachendind |

gative in chard 195 10 00,

i __v:_n .
nstitution 1§ oanas_ .. .... m__w
_M“u__saoa This nght prohibits any discrimination againg, NHs_
citizen or grounds of religion, racc, caste, sex or place of birth m
aims at mitigating the cruder forms of social inequality,

According to Article 14, sthe State shall not deny tq any

person equality before the law or the equal protection of the laws
withmn the temritory of India” This means equality of rights and
duties because perfect equality of all the individuals is impossip),
Broadly speaking, this means that all are equal before the eyes of
law, All persons are equally subject to the ordinary law of the Jang
adminstered by the ordinary law courts. Like the British Rule of
Law 1t also declares that all citizens including the officials are
subject to the same laws and the same courts. According to this
Article. no person is to be denied the equal protection of the laws
within the ternitory of India. ,

¥in
diay,

Right to Equall
ty before the law,

equalt
employment. The

d_n two phrases “equality before the law” and the equal
protection of the laws” have been taken from the British and the
Amencan Constitutions respectively. Equality before the law is one
of the SRn interpretations of the Rule of Law of Dicey who
MM”.W_ »_M MM&.”M_%E mcs.onn.oa of all classes to be ordinary law
it ShE nzwa by Q,g law courts”. According to the

ir Ivor Jennings, equality before the law means

that, “among equals the law
's should be
admunistered, that lke be reated alike" equal and should be equally

Equality does not .
of the society mean absolute identity. In the general interest
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, etc. This right provides for equal opp
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x IENt to equa] Protection Ma _u”...w “”n:::n
) ¢ guarantee 4o s in these
equal protection of the laws dos not meqn .Hﬁ._.wm_:.& the denial of
rules of the law should be made 5 1dentically the same

L. . pplicable ¢ L
territory of India in spite of &:na:n”m oom__n_wmwoa within the
u

monﬁ_ao:m. >m. has been mu.a by the SiEine. O
equal protection of laws is a pledge of the
Jaws’, and this means ‘subjection to equal Jaws _:9_ tion «
in the same situation’. In other words, :MH mmm u__“_xﬂ to all
discrimination between the one person and another :.E.: e no
subject matter of the legislation their position is th regards the
: : e same. There
can be certainly a law applying to one person or to one group of
persons and it cannot be held to be unconstitutional if it is not
&%EE:»S.Q .5. its character. It would be bad law if it arbitrarily
selects one individual or a class of individuals, one corporation or a
class of corporations and visits a penalty upon them, which is not
imposed upon others, guilty of like delinquency. The legislature
undoubtedly has a wide field of choice in determining and classifying
the subject of its laws, and if the law deals alike with all of a certain
class, it is normally not obnoxious to the charge of denial of equal
protection but the classification should never be arbitrary. It must
always rest upon some real and substantial distinction bearing a
reasonable and just relation to the things in respect to which the
classification is made, and classification made without any substantial
basis should be regarded as invalid”. Right to equality also provides
that no citizen can be subjected to any disability on the ground of
x or place of birth in such matters as access
nt, use of public wells, tanks, roads,
ortunity. All citizens of India
s of employment or

mstances and
rt of America,
ection of equal

race, religion, caste, s¢
to place of public entertainme

portunity in matter
under the State.

uchability is abolished and its

; icle 17, “unto .
Reedrdip 10 A7 rcement of any disability

ctice in any form is forbidden. The enfo

Scanned with CamScanner



Vedia Laws @ Indian Constinyj,,
1

144 . | be an o_.?:nnﬁ::zsz.
hability sha €y

y out o‘. ==_o=n

ansing il

.m N
accordance ¥ v 18(1), “No title, not being a Military

e »anqmn_“wﬂ_ shall be conferred by En state”. Thus the
f _a (o confer titles other than military and academ;e
hibited to accept any titles frop,

state is prohibite .
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foreign states without &
However. it may be Dc..na that En. mua—ue.:n:" TNM got ﬁ—,.m
dential qualification in regard to employmen(g

power to prescribe resi
within particular states or local areas. It also has the power to

reserve posts for the backward classes, Equality of access to public
places shall not prohibit the state from making special provision for

women and children.

or academic

In the year 1951, the first amendment of the Constitution
provided that right to equality will not prevent the state from making
special provisions for the advancement of any socially and
educationally backward classes of citizens or for the Scheduled
Castes or the Tribes. This amendment became necessary because
the Madras High Court declared a circular of the Madras Government
reserving seats in certain technical educational institutions for Em
students belonging to certain castes and communities, ultra vires.

.mm_ww way of criticism it may be pointed out that the grant of
HMMM.SWM:M“MWW .6 _woan buckward communities for almost an
Thiswodd s “M“: nh_.ga vmwnrw_oanu_ barriers in the society.
ties and gmm“ueno s class consciousness of different communi-
the integration of th Pl for social cohesion. As a result of this

of the different social classes and communities would

become increasingly d;
: y difficult. F : .
special privilege, financial urther, the indefinite dependence on

adversely affect mdividual init; a and reservation of posts would
special privi imtative and effjcj
povileges has iency. Employment of

a tendency for perpetuation
Right to Freedom |

. (Arts,
the individual are embodied jp h“ 10 22). The usual liberties of
citizens shall have the righy. icle 19, which lays down: “All

. NB‘&R:u

Constitufion

145
(a) 10 freedom of speech ang expression:

(b) 10 assemble peaceably and without arms:

(c) to form associations or unions:
(d) to move freely throughout the territory of India:

(e) to reside and settle in any part of the temtory of India;

(f) to acquire, hold and dispose of property; and

() to practice any profession or to carry on any occupation
trade or business” (Article 19(1). .

A number of restrictions have been imposed on the rights
enumerated above. In the interest of morality, decency, public order
and security of the state, these rights can be restricted. These
limitations are enumerated in Clauses (2) to (6) of Article 19. The
state has the right to make laws relating to slander, defamation, libel
and contempt of court. T he first Amendment Act of 1951, has
nBvoiﬁma the state to impose certain reswictions on the freedom
of speech and expression in the interest of public order and the
maintenance of friendly relations with foreign countries. It also
empowers the state to carry on trade, business or industry whether
to the total or the partial exclusion of citizens. Freedom of association
and assembly is subjected to the right of the state to impose
reasonable restrictions. These restrictions are considered essential
for checking the abuse of freedom.

The original provision of the Constitution regarding the freedom
of speech was exceptionally wide. This may be attributed to the
American influence on the framers of the Constitution. The
circumstances in which freedom of speech could be curtailed has
been explained by Justice Brandeis. According t0 him, “to justify
suppression of freedom of speech there must be reasonable ground
to fear that serious evil will result if freedom of speech 15 vanzwa
There must be reasonable ground 1o believe that the danger

apprehended is imminent. There must be reasonable ground that,the

evil to be prevented is 3 serious one”. AD equally broad interpretatian

Scanned with CamScanner



Media Laws @70 ZE0 = lioy

146 inal provision h

&ﬁq En O:% as Unn
, f free speech W1 n
. ,wncsmﬂnmsa_g Suprem¢ Court in the €as¢ of Romesh Thapy,,
mven 0y
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hich aim at undermuning ine security of the state or overthrowiy,
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.+ and made the prevention of the sole justification of legislatiy,
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bridgement of the reedom of speech and nzm_,nmmmos. that s ¢
M_, nothing less than endangering the foundations of the state o
swmuﬁ?nua overthrow could justify the curtailment of the freedop,

of speech and expression -

The first Amendment Act of 1951, has considerably reduceq
the scope of the right 10 freedom of speech. It provides that
“reasonable restriction” may be imposed by the state on the right to
freedom of speech in the interests of the security of the state, the
maintenance of friendly relations with foreign states, public order,
decency, morality or contempt of court, defamation or incitement
1o an offence. Thus, the scope of state interference in the right to
freedom of speech has been widened. If the courts are satisfied
about the reasonableness, the legislature and the executive are free

to impose any number of restrictions on the individual’s right to
freedom of speech.

In several cases the Supreme Court has interpreted the phrase
qnme:&_n restriction. It has been held that, “the phrase ‘reasonable
_.8588.. connotes that the limitation imposed on a person should
“,_M:.”M MN_“EWQ of an nznﬂ.mzn nature, beyond what is required
e wm. amn, the ?E_n...ramww_uao: which arbitrarily or

y invades the rights cannot be said to contain the quality

of reasonableness and unless it stri
freedom guaranteed in An. G_A W:xom a proper balance between the

by C1. (6) of An. 19 it e X@ and the social control permitted
was observed that, “the anw .rnE to be wanting in quality.” It
constitutes a reasonable ﬁﬂiﬁ:@ by the Legislature of what
subject to supervision by the M”H__““m __.o”rm:m_ or conclusive, it is
rights the Supreme C. ‘ - It the matter of fundamental
by the Constitution hw_.n“n_zz fﬁnrmm and guards the nghts mﬂmﬂmb”nnm

H exercising its functions, it has the power

I :E.n: constiuanon

side an Act :S

to s¢t asid Ensa&o“ the Legislature if it in violation of

freedoms € y the Constitutiop, The Indian n_os po. ”zﬁ
onstitution

gives due emphasis to personal liberty and
' e
Law. In 118 :wqowﬂ sense personal liberty means freedom f
. est an . o
arbitrary arr impnsonment or deprivation of life or detention

of conviction. Right to freedom provides that no person shall b
convicted of an offence except for a definite breach’ =

principle Rule of

. . s of the law in
force at the time of its commission. The operation of the criminal

jaw in an expost facto manner is forbidden by the Constitution. It
also provides that no punishment grater than that provided b :.Em
Jaw at the time of commission of the offence can be EEQNM No
person accused of any offence will be compelled to be a é:.:omm
against himself and no person will be prosecuted and punished
twice for the same offence. It is laid down that no person shall be

deprived of his life or personal liberty except “according to the
procedure established by law”.

The use of the phrase procedure established by law requires
elaborate discussion. The framers of the Indian Constitution preferred
the phrase procedure established by law as against the due process
of law of the fifth and the fourteenth amendments of the American
Constitution because the former is more defined in its scope than
the latter. The entire edifice of judicial supremacy in the US.A is
built upon the concept of the due process of law. This phrase has
never been defined by the American Supreme Court. This means
nothing but an ideal standard which is there in the minds of the
judges according to which they determine the constitutionality of a
particular legislation. «Whatever it means to the present time, it 1S
what the Supreme Court says it means”. The purpose of the due
process clause has been to give the power 10 the Supreme Court to
determine the constitution did not like {hat the legislature should be

thwarted by the judiciary. It was apprehended Emm as in the c.m..v.
the phrase due process would prove a serious handicap 1o progressive
social legislation.

It is precisely for this reason that the framers of our constitution

have discarded the term due process of law and have used 1ts
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4 scedure established by law, 2_:% was g:?w.ﬁ_ fron,

substitute, pre Constitution. This has considerably weakened y,,
the new ,.uv»qn# o | liberty because the powers of the legislatyy,
safeguards & ?2.:5 on&_..?. cannot be challenged. The phryg,
in prescribing n”w.mﬂ”a by law 1s also subject to multifarjoy,
ki nm.ﬂs __:n case of AK. Gopalan V. State of Madras (e
_m_._ hﬁﬁmﬁmmﬂ# india held a that ‘law’ in >E.m_o m_ means, wrwé
enacted by the State” or law in force at the time”. .,:8 majority
view in :.:m case asserted that the procedure established by law
cannot be interpreted to lay down a vague m.Bsam& such as the
principles of natural law. Mr. Justice _uwu_. Ali, however, m.mﬁw his
dissenting opinion that this includes, “certain ?ﬁamaoss_ principles
of justice which nhere in every system of law”.

Article 22(1) lays: “No person who is arrested shall be detained

in custody without being informed as soon as may be, of the
ground .:” such arrest nor shall be denied the right to consult, and
to be defended by a legal practitioner of his choice”. Every person
who 1s arrested and detained must be produced before the nearest
magistrate within twenty four hours of his arrest (excluding the
time necessary for the journcy) and cannot be detained in custody
longer than that without the authority of a Magistrate.

The state, however, has the power of preventive detention in
case of enemy aliens and even citizens. Such detainees do not enjoy
the safeguards against arbitrary arrest mentioned in Article 22(1).
Certain other safeguards are laid down for such cases. No person
can be kept under detention for more than three months if it is not
approved by an advisory commitee consisting of persons of the
status of High Court Judges. Parliament is empowered to fix the
maximum period of detention in any class or classes of cases. The

procedure to be followed by the advisory committee may also be
prescribed by the Parliament. Parliament may also fix the maximum
period beyond which detention cannot be continued. The person
under detention has a constitutional right to be informed, as soon as

L ian Constitution

' 1 (
earlicst ov.vo:.: MY (o represeny ALANS the g _f
quthority issUIng the order, howeye, may Sm__. o ﬁ_nwnzso: The
. 1 1 - ! ¢ to 15clos
acts which it does not consiger 10 be in the public _an“,nm_”:..n any

. .ndﬂ icles
a5, “the crown of nw:n failures™, 1y was anmm:r_wa MM:MmM””M_MM.
- oppression and denial of liberty” by 1y oy Tekchand. Th

initial period of three months w B

; as considered 1o be 100 large and 1t
was argued that the period of detention shoylg be reduced 1o one
month or 15 days. A.K. Gopalan criticised it on the ground that

ol i L it
is designed to crush political rivals of the Congresis’.

. In the
‘Constituent Assembly it was pointed out that the nghts guaranteed

‘3‘.50OosmaEmonEoeonznmmunaga.én provison abrogate
the freedoms” granted.

The framers of the Constitution probably realised that personal
liberty is not only menaced by the state authority but also by the
individuals and groups who seek to impose their will upon others
by secretive and violent methods. The security of the state and the
freedom of the individual will be jeopardised if the hands of the
government are not strengthened against the aa.monw.p_ elements
and their obnoxious activities. There is no govemment in the world
which does not enjoy such powers and hence it would have been
unfair not to grant such powers to the Indian oﬁnaaau“.ur .:ﬁ
provision of the rights in the Constitution and the _a.uﬁ_o:m s ”_sn
balance. The Constitution has achieved “a ?3 a".soa_”n:
enumeration of our rights and a reasonably 83«.2_84« %Mﬂmﬂoa

of the same” which was essential under the existing con: :

y sentive

At the same time, it is to be noted that the cmo”“.a oM aﬂﬂo n“nﬁ_
detention i n which can

s e oo inuM“,oa. have to be alert and they must

. . be
: blic opmion has t0
_ . f this power. P deten!
gﬂﬂx the arbitrary use 0 the ﬂa(.wwwoa %@ ny

Y
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) shall be an offence pu
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Right Agai

Article 23, maffic mn

provisior
But nothing m !
compulsory service
discnmmation on grou !
any of them. The state can !

purposes.

This provision became necessary because in 1984, the practice

of forced labour and some sort of traffic in human beings was
alent in some parts of the country. The framers of the
Mcnmh.hnoa wanted to end these shameful manmnmm. But H.:n Rights
against Exploitation are almost useless m_mnaam.m“ >omo~.m_:m to Dr.
K.V. Rao these Articles in the group of rights entitled, “Right against
Exploitation” confer no right on anyone nor an enforceable
punishment. It is criticised that phrases like ‘traffic in human beings’,
begar and hazardous have not been defined. Whether ‘these are to
be defined by the courts or the Parliament and who shall enforce
them and against whom are some of the important points which
have been left undecided. In order to be enforced the violation of
these rights must be made cognizable offences in which case Article
32 becomes meaningless. Another thing which is to be noted is that
prostitution is not prohibited. Only living on the prostitution of other
1s prohibited. Similarly, employment of children is not prohibited,
only their employment in hazardous work is prohibited. According
to Dr. Jennings, right against exploitation is more in the nature of
imposing duties on private persons than laying down a right.

Article 24, provided that no child below the age of 14 years
shall be employed to work in any factory or mine or engaged in any
other hazardous employment. Labour laws prohibiting the
employment of children in factories or mines have been passed. But
the state must make provision for poor houses or work houses for

providing suitable work of children coming from very poor families
to enable them to eam their livelihood,

- pndian Constitution
A Right to Freedom of Reli o
coli gious state inhabited by peop
The framers of the Constitution could not f,

0

religion in the politics of the country and therefore :
for them to face squarely the questio —
few republic. The leaders of India w.
a secular state. Jawaharlal N
socicty and wanted “a national stae which incly,
religions and shades of opinion and is essentially secylar 2
Religious freedom was considered essential in India ?ﬂ.ﬁaﬂ“s”m.
from the minds of the citizens any fear of state interference Ou:wm”_w_
the apostle of truth and non-violence, was deeply Sns.mn& uco_cm
the merit and truth in all religions and strongly felt that “any form
of political association based exclusively on adherence 10 a particular
religion was worse than undemocratic”,

Article 25, aims at the establishment of the secular character
of the Indian polity. According to this Article all persons are equally
entitled to freedom of conscience and the right freely to profess,
practice and propagate religion subject to public order, morality and
health. Positively, this right safeguards the free exercise of religion
by everybody subject to public order morality and health; and
negatively, it prohibits the state from compelling by law any person
to practice any particular creed or religion. Again, it may be noted
that the recognition of the right to freedom on.. conscience and the
free profession, practice and propagation of religion shall not nm,.na
the operation of any existing law or Eﬁ.na. the state woa_ﬂmw_sm

" any law regulating or restricting any economi financial, po _cn&noM
~ other secular activity which may be associated .z.a, M._,_m_om_w_vmn_?m
Nothing in this Article .&_u: um.an”. MMHQNBMWMME e ations of
and reform or the throwing open 0 s of Hindus.

public character to all classes and sectio .
omitant of Article 25. Without
religious institutions, the mere
anda would have become

Atrticle 26, is a necessary €onc

. the freedom to maintain w:a.nmm&:%
. freedom to religion and religious propag
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pach would be spent for the promotion or maintenanc,
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of any particular T©

; lar character of
he emphasis of the secu : the
ﬁ .aﬂ.awﬂmﬁs cannot make any special financial provisigy

for the development of any particular religion.
ar

Article 28: “(1) No religious imn.snmo: shall be provided ip
any educational institution wholly maintained oE.Om mn.zn funds,
) Nothung 1n clause (1) shall apply to an educational institution
which 15 administered by the state but has been established under
any endowment or trust which requires that religious instruction
shall be imparted in such institution. (3) No person attending any
educatonal institution recognised by the state or receiving aid out
of the state funds shall be required to take part in any religious
mstruction that may be imparted in such institution or to attend any
rehgious worship that may be conducted in such institution or in
any premuses attached thereto, unless such person, or if such person
15 a munor, s guardian has given consent there to.”

Cultural and Educational Rights, (Article 29-30). India is
a as._.:sﬂ.ﬁ state. It comprise a very wide tract of territory
consisting of peaple with different cultures and traditions. In ethnic

ﬁ?@a&a a Punjabi has greater affinity with a Pathan from
recogmised _&S.bm_.”?m". o = from Tamilnadu. Besides the fourteen
hundred spoken E?-?: from English, there are more than two
be difficull to 3&5»4“55 :“—--mn””nﬂm we remember this it will
. of tional
:?5533?_3 Constut culture and educati

Constitution

- Anticle Nc.:v (1) Any SECtion of the g 151
, ory of India or any parnt thereos :?.,..:..:"_,\n_:\ residing mn the
Qu..%. or ncrc_.n_ of s own shal| have _:...e distinet language,
(1) Wb m_:w.h: shall be denied admission 1ngg any education:
BunE:o: maintained by the state o receving aid ow qumm.“.. n_c_s.ﬂ.w_“

unds only of religion, race, caste 1an.

Article 30(1) 2 () All minorities whether based on relier
|anguage shall ru.é Ew right to establish and E_BS.EQ. nmnz_n_,.“__““swﬂ_
wﬁ.:::o: of 5.9—, .n:osm. (i) The State shal not, in granting e,m to
&:nwn._onm_ Emp—EE.E.m discnminate against any educational Sm::co:
on the ground that it is under the management of minority whether
pased on religion or language”.

nght to conserve the

Thus, the minorities have the constitutional nght to establish
cducational institutions of their choice which they think suitable to
conserve their own language and culture. The State has to adopt an

:%w&& attitude at the time of granting aid to the institutions run by
the minorities.

By way of criticism it may be pointed out that the words
‘culture’ and ‘conserve’ in the Article mentioned above have not
been defined. In the words of Dr. K.V. Rao, they are not only
delightfully vague but dangerously so”. Culture may be interpreted
as a moral and social order based upon religion. Article 29, (n)
confers the right on the monorities to seek admission in any
educational institution. But how far the nght is effective? When
teaching in mother tongue becomes VOgue the minonties will be
barred automatically from seeking admission into the educational
institutions. Moreover, on grounds of minimum nmcnﬁ._oan_
qualifications, age, health, character and previous conduct admisston
into educational institutions can be refused. The .%m?.n of one
university may not be recognised by another university. In the
words of Dr. K.V. Rao, if the Makers thought they had conferred
any right by Article 29, they were mistaken”.

:
Right o Praperty (A 31314 38 Anle
“(1)No person shall be deprived of his property =2 Y ‘
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3) to (6) Art. 3] and Art. 31-A and 31-B, Provide

: rovisions of acquisition and requisition of
- Rnaw_cww MH MMM_.M_QWEZH purpOSES and compensation to b,
paid therefor.
tions to the right to property are also noticed jp
- w&%“n”% of the word. In states Eﬁ U.S.A. and Australj,
private rty can be acquired for n:c:.n vEﬂ.oMnm under the
authority of the principle of “eminent domain” subject to payment
of fair or just compensation. In the U.S.A the courts are competent
10 decided whether the compensation is fair or not. Compensation
has been made a necessary condition of compulsory acquisition for
public purposes. In India the Constitution does not mention about
its being fair or just. According to Dr. M.P. Sharma, the omission is
deliberate and its intention is to bar out the interference of the
courts from the matter and prevent litigation. It was observed by
Pandit Pant, the then Chief Minister of U.P., “We wish to pay
equitable compensation to everybody but we do not want to be
involved in litigation in any case whatsoever”. Many members of
the Constituent Assembly also asserted that the amount of
compensation should be determined by the legislature and the
judicrary should not be allowed to challenge the Parliament which
embodies the sovereign will of the nation. Pandit Nehru emphasised

try to adjudicate on the meaning of

-

~

[ndian Constitution
15§

..a:&:a:& in a court of law.”

The .
came true. apprehensions of K. M. Munsh

Two divergent views wer
€ expressed in the Co
st <
>mm..u=&_<.. One mq.ocv led by Pandi Nehru insisted J::: :.
parliament’s sovercignty should not be challe b ey

nged by j
and the courts could not become” “3 third n:uwaﬁ.wﬂ,”_nﬁm::.”“uﬂ
as 0

the view that the Parliament shoulg

by the judiciary. On the other hand, there was another mE _“n.._

insisted that the judiciary should enjoy the power to am“nnm_“n:%_
reasonableness of compensation. However, there was a noaﬁ_.oaiun
Jt was thought that the Legislature would fix the principles and Em
courts could go only into the question of fact whether compensation

or ﬁl:n:u_mm of compensation were mentioned at all in Act but not
into reasonableness of compensation”.

The definition of the two words ‘public purpose’ and
compensation has posed the greatest problem and, as a consequence,
whether the nationalisation of industry and land reforms are possible
within the framework of the Constitution has become a debatable
point. Despite the incorporation of clauses (4) and (6) in Article 31,
to shield Zamindari Abolition Acts of Bihar, U.P. and Madras judicial
interference could not be eliminated. The courts declared these
Acts as unconstitutional on the ground that they violated the other
Fundamental Rights guaranteed by the Constitution. The Patna High
Court declared the Bihar Zamindari Abolition Act unconstitutional.
In the initial stage when the Zamindari Abolition Acts were brought
before the courts, they began to question the principles of
compensation as well as the question whether ‘Public purpose’ was
involved or not. Latter on the courts, however, took a liberal view.
The makers of the Constitution deliberately avoided the use of
words like ‘fair’, ‘just’ or ‘reasonable’ compensation in order to
give the power in the hands of the Parliament to have the final say
in the matter. But the courts held that compensation meant the
‘equivalent’ of the property an?..:.& of and it should be adequate
and not discriminatory. Compensation, however, need not be pard i
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”Mas& taken awsy from the Zamindari, necessitated the amendment
of 1964, This amendment defined estate in a more comprehensive
way 25 10 nclude any proprietary right in land.

Article 31A, stated that no law providing for the acquisition
by the state of an estate OT of any rights therein or for the
eytinguishment or modificaion of any such rights or the taking
e of the management of any property by the State for limited
penod cither in public interest or in order to secure the proper
management of the property shall be held void on the ground that it

._1,» ~.w 8%»3 with Fundamental Rights as provided by Articles
=, 4y a7 Sl

A-ticle ? ” .
. ..__..:‘.. m:.w 2dded a niew schedule (ninth) to the Constitution,
.. ,:_M..WM.. M,_w zmundan Abclition laws whose validity could not
ssetiened by te courts, under the provisions of the previous

Article and which wo . .
judgement. decree or ord =__ua oﬂa ain valid not withstanding and

The purpenc of g Acticteann 1 o OF tribunal to the country.
heyond the * Article was 10 keep certain land-reform measures
) purview of the ?&nSJ.
—w—.u— n~n n§ o
a_gegﬁis_m.ﬁ. Dew Article 31-A and 31-B, in the
T ﬁ._vazﬂu. In Sholapur case it was

%‘a‘-.ah— | 1 ° L L4 oatdbatii -

%naﬁ_. inter alia, that since the Wgdinafite (aking over the

Bn_.nmnana of .:F. Sholapur Mills did nd¥agaké any provision-for
noa_a:mn:o:. it ".,39_.22_ to infringement of*Article 31. The
gupreme Court of India also declared the Bank Nationalisation
Ordinance of 1969, unconstitutional because it was discriminatory.
while other banks were not touched, the fourteen nationalised banks
were not allowed to carry on banking busin

ess without the approval
ment.
of the govem

On 12th April, 1955 the Constitution (Fourth Amendment),
Act was passed to surmount some of the difficulties created by the
decisions of the Supreme Court. Pandit Nehru said in the Parliament
that while interpreting the laws the Supreme Court and the Country.
While explaining the objects of the bill he said, “we are not suggesting
any arbitrary confiscatory or expropriatary action. In fact the law
provides that acquisition of property be by law and compensation

should be paid. But the quantum of compensation will be determined
by the legislature™.

The amendment of 1955, provided that the adequacy of
compensation cannot be questioned in a court. By this amendment
the original principle of the Constitution that in matters of social,
political and economic policy it is the legislature and the judiciary
which is supreine was emphasised. The amendment makes it amply
clear that no law which provides for the transfer of the ownership
or right to possession of any property to the State orto a corporation
owned or controlled by the state can be declared invalid by the
court on the grounds of the inadequacy of compensation.

This amendment was vehemently condemned by protagonists
of the right to property. They argued that this amendment is a
negation of the right to property guaranteed by the Constitution
because it has made the right to property non-justiciable. On the
other hand, the communists, socialists and the extremists in the
Congress ardently supported it.

The right to property requires dispassionate consideration and
the extremes are to be avoided. The right to property is brought

K4
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1sm must function within the framework or

of the country Socal
the Constituton and there 15 ample scOp¢ for that. What is really
lackung 15 the smoenty of the leaders, if they take recourse o

undemocratic and €xira constitutional measures of the Supreme

ourt as the guardian of the Constitution must invalidate such

' However, one thing has to be noted in this context that
large properties in land or means of Eo%ozon are determental to
(he genera) mterest of the society. Concentration of wealth in the
hands of a few people has to be scaled down and there must be
equitable distnbution of wealth. Hence, the amendment was justified
@ the context of the dynamics and tempo of the new social forces

that had been set m operation to shape India’s destiny.

Further, in accordance ﬁ,w.v the Constitution’s Twenty-fifth
..ZQSEHM - .umn. >B.n_o 318, 31C was inserted saying:
by Eﬁﬁwﬂ mssﬁa in Article 13, no law giving
specified m clause (b) or Eﬁss Sowards. Seciring the principles
be vard on the ground that it | A.nv o?“t.:n_n 39 span be deemed to
abridges any of the rights _ﬂo”mg,sﬂ with, or takes away of
Arucle 31 and no law .. emred by Article 14, Article 19 or

effect to such policy &H_Jr»o:”_m : ..unn_n_.u:.o: that it is for giving
ground that it does not led in question in any court on the
give effect to such policy.

State, the provisions of E-nsh“! is made by the legislature of 3
le shall not apply thereto unlesS

¥l i :
having been referred for (e

conside
ved his assent. nsideration of the Pres:

don
CI.,.

aznr law.
pas recel

According to the Forty-secon )
Article u:_u. _::.... been inserted mum_“»ma.”ﬂ%”“_i the Constitution
%_:&:& in >2_m_n __u. no law providing for I,ﬂ.%uasw anything
—:n<n==c= o:.:n._”:u:ozu_ activities, (B) the _h:w.na; A
of of the prohibition of anti-national associations Mﬂs%m formation
1o be void on the ground that it is inconsistent t.::ﬁ cnr deemed
or abridges any of the nghts conferred by Articles _ws_wm =S
Further, it is providing that Parliament alone shall _N«.n :.1 o_‘. N
make laws with respect to any of the matters in this, Rwhwm erto

Right to Property which was amended several times in the
past and was severely mutilated was deleted from the category of
Fundamental Right, finally, during the Janata Govemment regime.
The Right was responsible for most of the conflicts between the
Legislature and the J udiciary. Right to property however, would be
xpress recognition as a legal right and no person shall be

given €
d of his property save in accordance with law.

deprive
Ever since the inception of the Constitution, the Fundamental
Right to Property has been progressively restricted by several
Amendment, Acts, namely, the First Amendment Act, 1951, the
Fourth Amendment Act, 1955, the Seventeenth Amendment Act.
1964, the Twenty-fifth Amendment Act, 1971 and the Forty-second
Amendment Act, 1976. All these successive Amendment Acts have
severely eroded the Right to Property t0 such an extent that there
was a genuine doubt, whether this Right was protected in any Way
from legislative encroachment. This doubt was cleared for all tmes
to come by its total deletion from the category of Fundamental

Rights during the regime of the Janata Government.
Right to Constitutional Remedies (Arts. uu.\u.&. This vcﬂoﬂ..““
mmnxﬁ_o_,&nun_fauongp because it gives meaning and fulfi

o the other fundamental rights guaranteed bY .
. he
: insertion of fundamental rights mn t
mere declaration and Ins¢ ' . J easy remedy

Constitution is useless,
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» . (1) The right to move the Supreme Court 1,
33 : et E.a enforcement of the nghts conferreq
mngs

A Court shall have
) The Supreme POwer
by this part 1s Bbﬂ:ﬁuaﬁ or writs in the nature of habeas corpus,

oro 2w .
to sssue direchior arranto and certiorari, whichevye,

ibition, quo ¥ i
Eﬂaﬁ. uawn ua. e caforcement of any of the rights conferreq
may be appropn

3 Without prejudice to the powers conferred on the
empower any other court 10 exercise with in local limits of jts
junisdictson »: or any of the power exercisable by the Supreme
Court under clause (2). (4) The right guaranteed by this Article
shall not be suspended except or otherwise provided for by the
Constrtution.”

In case of wiolation of the fundamental rights the individual
has the nght to move the Supreme Court by appropriate proceeding
and the Supreme Court has th2 power to issue direction, orders or
wnts as mentioned above whichever may be appropriate for the
enforcement of any of the fundamental rights. Justice Mukherjee of
the Supreme Court has defined the scope of the power to issue
..&335.3. orders or wits in the following words: “Article 32, as
”w M”M hﬂ.ﬂu n_.oa. ¥ ot &anm_w concemned with the determination
aims at 1s Ha:un:«.m_a..q of particular legislative enactments. What it
Constiation no e e ndamental rights guaranteed by the

matter whether the necessity for the enforcement

e executi :
Oul a case under this Article, it ; ve or of legislature. To make

w&:% Constitution 161
jtems of Ec legislative list, but (hay § affects or nvades his

Mw %E%E_ rights guaranteed by the Constitution of which he
could seck enforcement by an appropriate writ of order. The nghts
hat could be c.:.mo_.nna .Ean_. Article 32, must ordinanly cnrzﬁ
ts of the petitioner himself who complains of infraction of

mmrm and approaches the court for relief.”

such

Article 32, is a remedial right for the enforcement of the
?:&E:n:”u_ rights guaranteed by the Constitution and this right has
Jlso been made fundamental by its incorporation in Part 111 of the
Constitution- Thus, the Supreme Court is made the protector and
{he guarantor of the fundamental rights. The Supreme Court,
(herefore, i duty bound to entertain all applications seeking protection
against infringements of fundamental rights. The Constitution has
oauoim_.om the Supreme Court and the High Courts to issue orders,
directions and writs. Parliament also has the power to authorise any
other courts in India to issue order or directions in the nature of the
ahove-mentioned writs within the local limits, without prejudice to
the powers of the Supreme Court to issue these orders. The
jurisdiction of the Supreme Court, the High Courts and other courts

will be concurrent. However, apart from these remedies any _pc...
can be questioned in a court by any person on the ground that it
violates the Constitution.

The right to move the Supreme Court and the power of En.
Supreme Court to issue writs cannot be mﬁmﬁ.ana. mmnn? as
otherwise provided for by the Constitution. But 1t is criticised WMM
this right can be suspended under Article 359, which has Bﬁ.u
the vital essence of the fundamental rights. .:.5 ?:Enzﬂ_ M_mﬂu
can be suspended, abrogated when emergency is v.Bo_".:Bn y the
President under Article 352. It may be pointed out 1n a:..n. noa.a—nnc:
that our fundamental rights are not absolute and they strike a ¢M M.MMM
between the demands of the individual and the =mn% of ;.ﬁ —.BE
It must be realised that the safety of the mﬁn is aomo ”MMo._ﬁ:.

than the rights of the individual. When the life of the _ Wea e
in jeopardy, it must take drastic mﬁmvm.,w protect itse
such circumstances the rights of the individual must

be subordinated
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M.MME:S by the Parliament. But during the emergency the rigy,

. d by the President b
remedies can be suspende . Yan
to constitutonal that the nature and the scope of thjs

ecutive decree. It 1s true
M;ﬁ is absolute and unlimited and may be open to abuse byt i,

the larger interests of the State such power is deemed necessary,”

According to Article 33, Parliament has the power to modify
the richts guaranteed to the citizens, which may in their application
to the members of the Armed Forces or the Forces charged with
the maintenance of public order be restricted or abrogated so as to

ensure the proper discharge I of their duties and the maintenance of
discipline among them.

Article 34: Notwithstanding the provisions regarding
fundamental rights in Part IIi, “Parliament may be law indemnify
any person in the service of the Union or of a State or any other
person in respect of any act done by him in connection with the
maintenance or restoration of order in any area within the territory
of India where martial law was in force or validate any sentence
passed, punishments inflicted, forfeiture ordered or other act don¢
under martial law in such area.”

Article um..auwa it clear that laws regarding matters relating
> ams.&ra%_ rights are to be enacted by the Parliament alone and
legislatures have no power to deal with these matters.
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